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PRIORITIES AMONG CREDITORS. 



Patterson v. Crawford (5 Va. Law Reg. 611.) 

In Patterson v. Crawford, reported in the January, 1900, number 
of the Register (p. 611), a bonded commissioner of the court was 
directed to collect the purchase money for certain parcels of lands that 
had been sold under decrees of court, and to disburse the same, less 
costs and expenses, in the payment of the debts that had been ascer- 
tained by the decrees of the court to be entitled to be paid out of this 
money. He collected the money, but died insolvent without disbursing 
it, and his surety was also insolvent; and so the money was lost; and 
the question was, Who should bear this loss ? 

The answer to this question is found in the answer to the following: 
Whose money was it ? Who was entitled to it ? For whom was it 
collected and to whom was it to be paid ? Whose debts were in sub- 
stance and effect satisfied by its collection ? The inevitable response 
to all these questions, is, "The creditors and debts that were directed 
to be paid." The money was raised by the sale of the debtor's prop- 
erty to pay them, and when it got into the hands of the officer ap- 
pointed by the law to collect it for them — their quasi agent — their 
debts against the original debtor were paid, and he and his property 
forever discharged, and the officer and his surety, and their estates, 
alone became liable to these creditors for the money he wasted. As 
said by the learned Judge Riely, who delivered the opinion of the 
court, in the second paragraph thereof, ' ' the debtor' s estate having 
once borne the burden, it cannot be made to do so again. He cannot 
be made to pay his debts twice." 

A familiar illustration of the principle involved is found in the 
effect uniformly given to the sale by a sheriff, under an execution, of 
enough of a debtor's property to satisfy the execution debt. The 
sheriff may never actually pay the money to the execution creditor; 
the debtor may own other property, on which the execution was the 
first lien ; but where, by the levy and sale, money enough to pay the 
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debt has come to the sheriff's hands, the debt, the debtor and all 
liens are discharged. 

No creditor has, in any case, the right to demand the sale of any 
more of his debtor's property than enough to satisfy his debt. He 
may hold, by trust deed, execution or judgment, the first lien on all 
the debtor's property, but when by virtue of his lien and the ordinary 
processes for enforcing it, enough has been sold to pay his debt, and 
its proceeds paid into the hands of the officer for him, the debt is 
satisfied and the lien discharged. 

It would seem, therefore, that the circuit court of Augusta prop- 
erly held that the loss of the money by the default of the commissioner, 
and the insolvency of both him and his surety, must rest and abide 
with the creditors who were entitled to it, for whom it was collected, and 
to whom it was payable. " The debtor's estate having once borne the 
burden, it cannot be made to do so again. He cannot be made to pay 
his debts twice." For this position several authorities are cited, and 
many more might be. The grantor in the trust deed, and his prop- 
erty conveyed thereby, were answerable for his debts, and not for the 
debts and defaults of the commissioner. 

But, inconsistently, as it seems to the writer, with all this, the Su- 
preme Court next decided, in effect, that these debts were not satisfied, 
and that these creditors had the right to have them paid, and the de- 
fault of the commissioner made good to them, out of the proceeds of 
sale of other property of the grantor conveyed by the deed which 
secured their debts. That other property had been bought by the 
wife of the grantor, Mrs. Crawford, to whom, in the sixth and seventh 
classes of the trust deed, large debts were secured; and she had as- 
signed these debts to the commissioner in lieu of personal security upon 
her bonds ; and the circuit court had directed the commissioner not 
to collect her bonds if the purchase money for the other lands, which 
he was directed to collect and apply, as stated above, should be suffi- 
cient to pay all the debts entitled to priority over hers; and that court 
had caused the commissioner in chancery to make, and he did make, 
a statement of all the prior debts and of the purchase money for the 
other lands, for the guidance of the receiver, which statement show- 
ing that that purchase money was several hundred dollars more than 
enough to pay the prior debts, the court therefore had very properly 
ordered Mrs. Crawford's bonds not to be collected; and it finally de- 
termined that the debts due and secured to her were proper offsets to 
her bonds, and that the purchase money of the lands bought by her 
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was properly applicable to her debts, and that it should not be diverted 
therefrom to compensate the prior creditors for the loss they had sus- 
tained by the default of the receiver. 

Obviously, such a default by the receiver was not contemplated by 
any of the parties to the trust deed; and certain it is that the grantor 
did not intend that the property he conveyed for the payment of his 
debts should be perverted to the payment of the receiver's debts and 
defaults ; and the circuit court so held, and so did the Supreme court 
in the second paragraph of its opinion. 

The court, in this paragraph, does not, it is true, expressly exon- 
erate the property which had been bought by Mrs. Crawford from 
liability to answer for the default; but it said what was tantamount 
thereto. It said that certain parcels of the debtor's lands having been 
sold ' ' and the proceeds collected by the commissioner sufficient to pay 
the creditors, who, by virtue of their liens were entitled thereto," the 
debtor and his estate were absolved ; that he was not in fault and could 
not be held liable for the loss; "that his estate having once borne the 
burden, could not be made to do so again ; that he could not be made 
to pay his debts twice." 

But when, in its further opinion, it held that these same creditors, 
because of the default of the receiver, and consequent loss of the 
money to which they were entitled — their money — should be paid out 
of the proceeds of sale of the other parcels of the debtor's lands 
which had been bought by Mrs. Crawford, did it not require the 
debtor's estate to bear the burden of these debts again, and the debtor 
to pay them twice ? And did it not hold him and his estate answer- 
able for the default of the receiver ? 

The only reason assigned for this holding and decision, is, that pref- 
erences among the creditors were prescribed by the trust deed. ' 'Where 
property is subjected to the payment of liens thereon, the liens," 
said the court, ' ' are transferred from the property to the proceeds 
of sale, and in the administration thereof the respective priori- 
ties are duly preserved. The cost of converting the property into 
money, and the expenses of administering the fund, must be borne 
by the lienors in the inverse order of the priorities of their respective 
liens, if the fund be not sufficient to pay such costs and expenses as 
well as all the liens. This results necessarily from the priority of one 
lien over another. And so, for the same reason" — italics mine — " if 
the proceeds of sale of the property, or of any part thereof, fail, from 
any cause, to be realized, or after it has been collected by the officer or 
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representative of the court, is subsequently misappropriated by him or 
otherwise lost, the loss must be borne by the fund, and the lienors suf- 
fer to that extent in the order above stated. This is well understood 
to be the general rule." 

Certainly it is well understood that the costs and expenses of con- 
verting the property into money and administering the fund are to be 
paid first, and this is true whether the property brings enough to pay 
even the first lien or not. But this is not the effect of any ideal or 
theoretic transfer to the fund of the priorities prescribed by the deed. 
On the contrary, it is the effect of the positive provisions of the deed 
or of the statute upon the subject. But neither the deed nor the 
statute contemplates the loss of any part of the proceeds of sale, or 
makes any provision in respect thereto; and the argument that be- 
cause the expenses of administration must fall on the last lienor when 
the fund is insufficient to pay all debts and expenses, therefore the 
loss from default must fall on him also, is a plain non sequitur. 

If the proceeds that were wasted by the receiver, satisfied, as the 
opinion concedes, the prior debts, then, and for the same reason, the 
proceeds of sale of the property bought by Mrs. Crawford satisfied 
her debts to the extent of her purchase money. How, then, can there 
be any right to take from her that which had thus satisfied her debts ? 
Or, if taken from her, how can her debts be held to be satisfied ? And 
if not in this way satisfied, how can the conclusion be escaped that the 
debtor is still bound for them, and that he is therefore made to an- 
swer for the default of the commissioner, and made to pay his debts 
twice ? 

Suppose there had been no other creditors than the five prior lien- 
creditors secured by the deed, which yet conveyed not only the lands, 
the proceeds of which were lQst, but the other lands also, then it 
would be conceded that as the former had yielded a sufficiency of 
money to pay their debts, they could have no right, because of the 
loss of the money by the default and insolvency of the commissioner 
and his surety, to have the other lands sold, and their debts paid out 
of their proceeds. What difference in principle can there be between 
the case supposed and the case in hand ? How can their rights be af- 
fected one way or the other by the fact that other debts subsequent to 
theirs were secured by the deed, and it became necessary to sell the 
other lands to pay them ? These lands could not have been sold but 
for the purpose of paying the debts to Mrs. Crawford; and their pro- 
ceeds would doubtless have perished with the proceeds of the other 
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lands, but for her prudent action in using her debt to buy them, and 
then getting the court to forbid the commissioner from collecting any- 
thing of her on account of her purchase. Why, then, should a loss, 
which she had no part in producing, be shifted from those upon whom 
it fell — from those to whom the money was decreed — from those for 
whom it was raised — to Mrs. Crawford, who had nothing to do with 
it, and could take no step towards compelling the commissioner to pay 
over the money as he collected it ? Why should the proceeds of her 
land, which could never have come into existence but for her debt, 
and which were, therefore, applicable only to the payment of her debt, 
be taken from her, and given to the other creditors, who could never 
be entitled to have this land sold, an ample fund to pay their debts 
having been provided by the sales of other lands, and dedicated 
thereto by the same decree that dedicated these proceeds to the pay- 
ment of Mrs. Crawford ? 

It is said that all general rules have their exceptions; and if the 
general rule be as it is stated by the court, there is found in this case 
cogent and imperious reasons for an exception to it. 

But is the general rule what it is stated to be ? And if it be, is it 
well grounded ? When property on which rests liens of successive 
priorities, is sold for a sum of money, received and in the hands of 
the officer appointed by the law to collect and disburse it, sufficient to 
pay all liens, the doctrine of priorities is no longer applicable. There 
being enough to pay all, each creditor is entitled to be paid in full; 
and the right of one to the amount of his debt is no greater than, and 
is exactly the same as, any other. The officer may pay one or more 
and then make default as to the others. Can the latter make the 
former refund ? They got only what they were entitled to, and by 
getting it did the others no wrong. Why should they be made to 
bear any part of the misfortune which, by the officer's default, fell on 
the others? 

If the officer without paying either makes default, and then, by the 
ordinary legal proceedings and processes against him and his surety 
for this default, an amount is realized sufficient to pay one-half the 
amount of his default, each creditor would be entitled to one-half of 
his debt, because the officer was equally indebted to each. Surely the 
priorities which attached to the original property, and which were 
merged in the money the officer received, could not be transferred to 
the property, and the proceeds of sale of the property of the officer 
and his surety. 
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And must it not also be true that if the property on which the liens 
rested be converted into money and solvent bonds sufficient to pay all 
debts, and the officer defaults as to the money, but the bonds remain, 
then the creditors, without regard to the original priorities, are entitled 
to share pro rata in the amount of the bonds, if there had not been 
any segregation of the money from the bonds, or bonds from the 
money, made in some authoritative and lawful way, or acquiesced in 
by the creditors ? Is there not, in such case, better reason for exclud- 
ing the prior, rather than the subsequent lienors, from sharing in the 
bonds ? Their debts being the first to be paid, the money first col- 
lected was by the deed given them. Surely there is better reason for 
excluding them altogether than for giving them priority. 

The writer is not aware of any direct decision on the questions last 
discussed, but the following cases tend strongly to support the views 
presented: Gill v. Barbour, 80 Va. 11; Staples v. Staples, 24 Gratt. 
245-246; Smith v. Gregory, 26 Gratt. 257-259; Harman v. Davis, 
30 Gratt. 467-469; Davis v. Harman, 21 Gratt. 204. 

W. B. Pettit. 

Palmyra, Va. 



ADVERSARY POSSESSION. 



Some interesting and instructive discussions have from time to 
time appeared in the pages of the Register in regard to adversary 
possession in Virginia. Among the contributors were Mr. H. C. 
McDowell, Jr., Mr. Raleigh C. Minor, Judge F. W. Sims and Mr. 
Paul Pettit. The object sought for was the solution of what is known 
as the "open question" in Virginia. 

This "open question " has been thus stated : 

"Does the adverse possession of a claimant under a junior title extend to his 
whole tract, or only to the extent of his enclosures, where there are conflicting 
grants or deeds of land causing an interlock ; the claimant under the elder title 
being in actual possession of a part of his land, outside of the interlock, when the 
claimant undei the junior title entered upon and took actual possession of a part 
of the interlock, claiming title to the whole extent of his boundary ? " 

The Virginia statute pertinent to this question reads : 

"In controversies affectiug real estate, possession of part shall not be construed 
as possession of the whole, when actual adverse possession thereof can be proved." 



